I. INTRODUCTION During a visit to a local grocery store, California resident Duane Darr was injured after he slipped and fell.' Mr ambulance to the emergency room of a local nonprofit hospital. 2 Despite lacking health insurance, Mr. Darr underwent basic testing at the hospital which included blood tests, a hip x-ray, and even an EKG. 3 His injury did not require invasive treatment so Mr. Darr was given a pharmaceutical and discharged to return home. 4 For his short visit, however, the hospital billed Mr. Darr, who had no health insurance and was not enrolled in a government plan, $4,599.1 0. 5 This amount far exceeded what he could personally afford, and, what some allege is estimated to be two to four times higher than the amount private health insurance companies have negotiated on behalf oftheirparticipants. 6 Based on Mr. Darr's situation, it would appear that a nonprofit, charitable hospital was expecting a patient who can least afford the high cost of health care to pay the list price for the services the hospital provided. 7 Plaintiffs across the country have brought claims on this very issue by asserting that private insurance companies and governmental payors like Medicare and Medicaid are receiving significant discounts for services rendered by nonprofit hospitals while uninsured patients are being billed the full list prices.
For many uninsured Americans, obtaining access to affordable medical services is a daunting, if not impossible, task. Although many of these individuals may fmd charitable organizations to provide them with free or discounted medical care, there exists a contingent of low-income uninsured patients whose trouble does not end with the medical treatment they receive. Rather, what may have appeared to these patients to be a charity hospital, or one perhaps founded on religious principles, proved in actuality to provide very little charity care. Stories of these patients' financial burdens, combined with allegations of nonprofit hospital surpluses, excessive hospital expenditures, and aggressive debt collection practices, have permeated the media for the last several years. Private health insurers typically negotiate discounts on behalf of their customers and Medicare and Medicaid enrollees benefit from government dictated prices. As a result, a segment of patients who do not benefit from either of these subsidies fall within a coverage gap so these persons, for purposes of this Note, will generally be referred to as the "uninsured." As recent litigation has alleged, these uninsured, often low-income, patients are being asked by hospitals to pay the list price, which some also allege is an inflated price, for the medical services they received. 8 Many hospitals have not adopted, nor are they required by law to adopt, a standard policy or method for providing charity care, in the sense of :free or discounted medical services. 9 Any policies on charity care that exist tend to be developed internally by a hospital and can be a complicated consideration of multiple factors that include, but are not limited to, the applicant's personal, family, medical, and financial history to determine a patient's eligibility. 10 Even so, some uninsured patients never have an opportunity to receive the charity care for which they may qualify because information regarding the hospital's charity care options is never delivered to the patient or is otherwise presented in a confusing manner. 11 In addition to the complexities of administering hospital billing, patients in need of emergency medical attention often lack the incentive or time, at least during their medical crisis, to research and make crucial decisions about the costs of the services they are about to receive. Nevertheless, some hospitals contend that individuals have a responsibility to research the financial costs of their impending treatment as well as their payment options. The reality, however, is that most patients never bother pursuing the charity care policies for which they may qualify. 12 Hospitals further posit that they are victims "of unions that have spread misinformation to embarrass the hospital industry, and of a society that has made impossible demands of financially beleaguered health care providers. " 13 Regardless of the reasons for the problems associated with the charity care practices in the United States, multiple lawsuits have been filed, starting in 2004, against nonprofit hospitals in several federal courts alleging unlawful hospital billing practices for medical services rendered to the uninsured. 14 Renowned Mississippi plaintiffs' attorney Richard Scruggs 15 coordinated the inigation discussed in this Note, the focus of this Note is on those patients who lack health insurance and are not benefiting ftom managed care rates or government programs subsidizing their health care. 9 14 Crowley I, supra note 8. Although not discussed in this Note, similar lawsuits were filed in 2004 against for-profit hospitals alleging they made millions of dollars by charging uninsured patients inflated prices. 15 Frontline Online, Inside the Tobacco Deal: Interviews: Richard Scruggs, http://www. pbs.orglwgbhlpageslftontline/shows/settlement/interviews/scruggs.html (last visited Mar. 4, 2007) . Mr. Scruggs was very successful pursuing large class action cases against the asbestos industry. /d. Mr. Scruggs then took on the tobacco industry in the 1990s in which his relationships with long-time-mend Mississippi Attorney General Mike Moore and brother-in-law Senate Majority Leader Trent Lott, likely helped to facilitate the anti-tobacco litigation. Id The tobacco suits yielded over a $200 billion settlement to be paid out to the states for health-related damages. Id. Mr. Scruggs's role in the litigation was later featured in the 1999 film, "The Insider." Mr. Lott currently sits on the U.S. Senate Committee on Finance, which, since 2005, has been reviewing the charity care practices of the nonprofit hospital industry. See U.S. S. Comm.
[Vol. 4:173 tial class action suits which have been followed by a growing list of derivative cases around the country brought under similar theories. At last count, there were over seventy suits filed in various federal courts alleging unfair hospital pricing of the uninsured. 16 The complaints centered around a variety of similar theories, including federal law governing tax-exempt organizations, federal law governing emergency care, state law governing charities, and state contract and tort principles. 17 The federal claims in the overwhelming majority of these cases consistently have been dismissed with prejudice. 18 With the exception of a few federal courts, 19 most of these courts have dismissed the state claims without prejudice. Many of these suits have since been, or soon will be, refiled in state courts in pursuit of the remaining state claims. 20 In at least thirteen state courts where the plaintiffs have re:filed, the judges have denied the hospitals' initial attempts to have these cases dismissed. 21 Thus, this litigation currently appears to be most promising for those plaintiffs pursuing it at the state level because state courts are apparently willing to acknowledge the causes of action on the remaining state law theories.
The issues surrounding accessible health care are numerous and deserving of attention. This litigation concerning hospital pricing of services provided to uninsured patients is noteworthy because it attempts to alter the charity care practices of nonprofit hospitals through consumer-based class action litigation in state courts. 22 It may be unreasonable to expect nonprofit hospitals to provide free or discounted health care to every person lacking health insurance by voluntarily overhauling their respective charity care practices and policies; however, by drawing attention to the ongoing plight of the indigent, uninsured, and underinsured, this litigation could pressure nonprofit hospitals, as well as legislators and the general public, to ask whether the hospitals are at least doing their financial part. This litigation could provoke change within an area of health care where state and federal legislatures, for-profit and nonprofit hospitals, and health insurance providers have failed in their attempts to find adequate remedies for the provision of discounted or affordable health care to all persons. Some hospital systems have already begun to act either in response to settlement agreements reached in their own litigation or simply in response to the negative attention surrounding these suits. Although most courts have indicated that the issue of nonprofit hospital pricing is more appropriate for the state legislatures to address, state consumer protection laws could be the means that brings this issue to a head in a state court.
When in need of medical care, uninsured patients are likely to look to nonprofit hospitals for medical attention because of mission statements, religious affiliations, and advertising materials that indicate helping the sick, poor, and uninsured are part of the hospital's core goals. Consequently, low-income uninsured persons are surprised when they are billed for medical services at what appear to be radically inflated rates. Although there are patients who Jack health insurance, but can afford to pay the hospital bills, there are also patients who are without health insurance and lack the financial resources to pay the hospitals back. On the one hand, it is difficult to contest the price of saving a life. But if uninsured persons are expected to pay the full amount for the medical services they received then the resulting debt can be a real life financial nightmare. Whether nonprofit hospitals are to blame for not doing enough in the provision of charity care services or the patients are to blame for their own misunderstandings regarding the costs of the care they receive, the focus of this Note is on the state consumer protection laws upon which the plaintiffs are basing their claims and which could prove to be a catalyst for reform in the way hospitals administer and subsequently bill for medical services rendered to the uninsured.
The plaintiffs in the nonprofit hospital pricing litigation have generally alleged that the defendant hospitals have a duty to operate exclusively for a charitable purpose because they were granted tax-exempt status under state and federal law. Therefore, in Part TI, this Note will discuss the history of nonprofit hospitals and their tax-exempt status. In Part lll, this Note will explore therecent scrutiny these hospitals are under and identifY the interesting connections that exist among the ongoing litigation in state courts, recent initiatives at the legislative and executive levels of government, and the impact some powerful nonprofit organizations have had in advocating for the uninsured. Finally, in Part IV, this Note will examine the California consumer protection laws serving as the basis for the claims made in a class action against California's Sutter Health network, 23 which is one of the suits that was refiled in a California state INDIANA HEAL Til LAW REVIEW [Vol. 4:173 court and showed particular promise for the plaintiffs that it would go to trial.
The California class action implicates Sutter Health which is a private, nonprofit corporation that owns and operates twenty-six hospitals in Northern California. The uninsured plaintiffs first brought suit in 2004 in the United States District Court of the Northern District of California. 24 The district court ultimately granted Sutter Health's motion to dismiss the patients' federal claims but dismissed the patients' state law claims without prejudice to refiling in state court after declining to exercise supplemental jurisdiction over the state law claims. In July 2005, the plaintiffs refiled in the Superior Court of the State of California, County of Sacramento; however, in late 2006 the parties reached a settlement. 25 Despite the settlement, the California state law claims are worthy of review for at least two reasons. First, the Superior Court denied Sutter Health's initial motions to dismiss and, second, because Sutter Health countersued members of the class. These actions had the combined effect of indicating that this case might actually go to trial. Thus, a review of the two California consumer protection laws that make up two of the five causes of action 26 brought by the plaintiffs may prove relevant to hospital pricing cases brought in other states under similar theories. The plaintiffs in these hospital pricing cases generally allege that nonprofit hospitals have acted unlawfully, unfairly, or even fraudulently in their business with uninsured patients despite the charitable purposes for which they are supposed to operate in exchange for their taxexempt status. Consequently, these suits have fueled the national debate regarding charity health care practices in the United States.
IT. A REVIEW OF NONPROFIT HOSPITALS AS TAX-EXEMPT ORGANIZATIONS
In the last several years, new attention has been given to the governance of nonprofit hospitals and to the way in which they are meeting their taxexempt obligations. 27 There are several potential reasons for this focus, including, "financial and management scandals in both the for-profit and nonprofit sectors, the increased need for charity care in the wake of governmental cutbacks, and the changing economics ofhealth care in general. ' In order for an organization to be tax-exempt, it must be organized and operated exclusively for the purposes set forth in § 501(c)(3) of the Internal Revenue Code. 30 Organizations meeting these requirements are commonly referred to as charitable organizations but also are considered "nonprofit" or "notfor-profit." The term "nonprofit" can be misleading because its meaning does not preclude an organization from earning a profit. 31 In order for an organization to be tax-exempt under the law, it is not sufficient that the organization be simply structured as a nonprofit entity, but rather it must meet specific federal statutory and regulatory requirements. 32 If the hospital qualifies for taxexemption, then it is presumptively expected to meet certain standards in order for it to maintain that exemption; however, those standards are not always so easily interpreted and can be the source of confusion and controversy when the hospital is asked to justify its tax benefits.
According to the Internal Revenue Service ("IRS"), the term "charitable" as used to describe a § 501(c)(3) organization has come to mean an organization that provides for the ''relief of the poor, the distressed, or the underprivileged; advancement of religion; [and] lessening the burdens of government.'.J 3 Most individuals might associate "charity" or "charitable" as an activity or organization that benefits the poor or underprivileged members of society. These terms, however, have proved to be a gray area for courts when faced with deciding whether a nonprofit hospital is meeting its charitable obligations under § 501(c)(3). Specifically, the confluence of the IRS and common law interpretations of the word "charity" has evolved into the present day definition that applies to nonprofit hospitals. 29 See id. at 423-28. 30 26 U.S.C. § 501(cX3) (2000) ("Corporations, and any community chest, fund, or foundation, organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational purposes. ... no part of the net earnings of which inures to the benefit of any private shareholder or individual, no substantial part of the activities of which is carrying on propaganda, or otherwise attempting, to influence legislation (except as otherwise provided in subsection (h)), and which does not participate in, or intervene in (including the publishing or distributing of statements), any political campaign on behalf of (or in opposition to) any candidate for public office. j. 31 The general usage of the word charity means "relief of the poor." The word "charitable" can also be traced back through common law to mean "any function promoting the general welfare of society." Initially~ the IRS subscribed to the "relief of the poor" interpretation [or charity care standard] .... When hospitals started serving the entire community instead of limiting themselves to the indigent, a significant source of their revenue came from paying patients. Thus, if nonprofit hospitals were going to retain their tax-exempt status, "charitable" needed to be redefined. Consequently, the common law meaning of charitable [any function promoting the general welfare of society] began to apply to the tax code. 34 [Vol. 4:173 Thus, for purposes of federal tax-exemption as it applied to nonprofit hospitals, the meaning of" charitable" evolved from a connotation that the hospital had to provide "relief of the poor" to a legally acceptable standard that considered the general "promotion of health" to the community as sufficient justification for exemption. The competing standards are generally referred to as the "charity care standard" and the "community benefit standard. " 35 The charity care standard initially adopted by the IRS was first evident in a 1956 Revenue Ruling which found that in order to qualify for tax-exemption, a hospital "must be operated to the extent of its financial ability for those not able to pay for the services rendered and not exclusively for those who are able and expected to pay." 36 Thus, serving the poor became a prerequisite for exemption. This interpretation lasted until nonprofit hospitals started serving the entire community which led the IRS to adopt broader interpretations of the word charitable.
This relaxing of requirements was confirmed with Revenue Ruling 69-545. 37 The standard changed to one that considered the benefit a hospital pro- (2004) . Although § 501 ( c X3) does not specifically mention "hospital" or ''health care," hospitals have generally proposed two justifications for the federal tax-exemptions they receive. Id First, hospitals assert that the health care services they provide have ''traditionally been included implicitly with those services that are listed in the federal exemption statute." Id Second, they point to IRS administratively institutionalized exemptions, which are created by revenue rulings and have been used to justify the nonprofit hospital exemption. Id. 35 See generally Burns, supra note 34, at 676-78. 36 Rev. Rut. 56-185, 1956-1 C.B. 202; see generally Bums, supra note 34, at 667-68. 37 Rev. Rul. 69-545,1969-2 C.B. 117,117-19(adoptingthecommunitybenefitstandard over the charity care standard). The ruling held in relevant part, "[t]he promotion ofhealth, like the relief of poverty and the advancement of education and religion, is one of the pwposes in the vides to the community as a whole even though the hospital may not provide direct benefits to indigent community members. 38 While this Ruling confirmed a shift of interpretations in the tax code, it likely had little effect in changing the average consumer's perceptions of the word "charity," 39 which arguably are more consistent with a "relief of the poor" interpretation rather than the community benefit standard adopted by the IRS. Nevertheless, the IRS offered with Revenue Ruling 69-545 factors to assist in the assessment of a nonprofit hospital's tax-exempt status. 40 When the provision of charity care was dropped from a hospital's tax-exemption requirements, hospitals were granted greater flexibility to develop charity care policies and procedures that would best fit within their business plans while also ensuring the retention of their tax-exempt status.
Despite the federal shift in tax-exempt standards from a charity care approach to a community benefit assessment, issues still arise when it comes to determining whether a hospital is in fact providing an appropriate level ofbenefit to the community to justify its tax-exempt status. 41 For example, proponents of the charity care standard prefer a system where "for every dollar of taxes forgone, the public get a 1 000/o return in the form of free hospital services" on the premise that the flexibility of the community benefit standard is not sufficiently quantifiable to justify tax-exemptions. 42 Without the strict guidelines of a charity care standard, some propose that the nonprofit sector has "created opportugeneral law of charity that is deemed beneficial to the community as a whole even though the class of beneficiaries eligible to receive a direct benefit from its activities does not include all members of the community, such as indigent members of the community, provided that the class is not so small that its relief is not ofbenefit to the community." ld. ) ("an organization or institution engaged in the free assistance of the poor, the suffering, or the distress; public provision for the care or relief of the needy"). 40 Burns, supra note 34, at668-69 (citing Rev. Rul. 69-545, 1969-2 C.B. 117). These factors as appearing in the Ruling include, "(I) whether a board of trustees control the hospital and, if so, whether civic leaders compose the board; (2) whether the hospital has an open medical staff and extends privileges to all qualified physicians in the area; (3) whether the hospital operates an active and accessible emergency room, regardless of patients' ability to pay; (4) whether the hospital provides medical care to all persons able to pay; and (5) whether smplus funds, when used, improve the quality of patient care." Id. According to the IRS, a hospital that meets these factors is operating for a public rather than private purpose. /d. at 669. This federal shift from a requirement of charity care to an acknowledgement of general community benefits was further supported by Rev. Rul 83-157, 1983-2 C.B. 94, 95, which held that a nonprofit hospital could still qualify for exempt status even if it had no emergency care facilities as long as the general purposes of the hospital sufficiently benefited the community. Bums, supra note 34, at669.
41 Burns, supra note 34, at 667. 42 the "quid pro theory" as it applies to hospitals and assessing why this charity care standard is inadequate for the exclusive basis for tax-exemption)).
[Vol. 4:173 nities for [hospital] noncompliance" with even minimum community benefit standards. 43 Regardless of the outcome of the national debate over the competing standards, consumers without health insurance are left to assess whether the nonprofit hospital in their community will be providing them health care within the context of free or discounted care or instead within the broad parameters of the federal, community benefit definition.
B. State and Local Interpretations ofCompeting Federal Standards for Tax-Exemption
When nonprofit hospitals benefit from their tax-exempt status, many states and local governments bear a corresponding burden in the form of lost revenue. 44 A nonprofit corporation is not automatically exempt from federal and state taxes. Before a hospital can receive federal tax-exempt status, it must first apply for nonprofit incorporation at the state level. Once incorporated as a nonprofit, the hospital can apply to the IRS for federal tax-exemption. If granted exemption from federal income taxes, then states vary on their exemption requirements: "some states require a separate application to get a state taxexemption; some states are satisfied with your federal tax-exempt status; and in others, [the hospital] will need to send a copy of[its] IRS determination letter" to the appropriate state agency. 4 s It is to the state's advantage to develop, and hold nonprofit hospitals accountable to, minimum standards for the provision of medical care to its uninsured and indigent residents when the federal prerequisite for tax-exemption is the lenient community benefit standard. The federal government is less inclined to heighten the qualifications for tax-exemption because "[t]he amount of money [it] expends through Medicare and Medicaid programs predisposes the federal government to favor efficient, business-like hospitals" rather than entities burdened with meeting the needs of charity cases. 46 When nonprofit hospitals adopt more commercial, profit oriented policies and operations, state and local communities tend to lose charitable health services. Consequently, it may be up to the states to take a more active role in the regulation of these organizations. Although some state legislatures have taken proactive steps toward ensuring that nonprofit hospitals are providing an adequate amount of charity care, 47 this Note examines whether consumer protection laws may also serve as an impetus for reform via the judiciary. 43 Despite the federal shift to the community benefit standard, 48 some state courts have rejected the IRS's opinion that the provision of health care is inherently charitable and instead have adopted interpretations oftheir respective state statutes that are more consistent with the charity care standard. 49 When doing so, states tend to utilize one of two approaches in considering their hospitals' tax-exempt status: the "process approach" (which is closer to the community benefit standard) in states such as California; 5° and the "prescriptive approach" (which often requires a minimum amount of charity care) in states such as Pennsylvania and Utah. 51 Claims brought in states that have adopted the prescriptive approach may be more successful because courts can more readily determine whether the hospital has quantifiably satisfied its charity care mandates. This does not necessarily preclude equally successful claims in states that have adopted the process approach. The basis of the claims in the nonprofit hospital pricing litigation is not a direct challenge to a hospital's taxexempt status. Instead, the plaintiffs alleged that hospitals are misleading the public in holding themselves out to be a charitable organization operating for the benefit of the community, but are in tum overcharging those members of the community who are in the greatest need of their fair pricing.
C. State Recognition of the Community Benefit Standard
Although the Sutter Health pricing case has settled, a review of the California laws regarding tax-exemption may help to put the plaintiffs' consumer protection claims in the appropriate context. A nonprofit corporation exempt from federal taxes must still apply for exemption from the California tax, but the state taxation laws in California are similar to the federal laws in that they generally adopt the community benefit standard.
In Article XIII, Section 4(b) of the California Constitution, nonprofit hospitals are granted express exemption from real estate taxation. Specifically, this section provides that the legislature may exempt from taxation in whole or in part "[p ]roperty used exclusively for religious, hospital, or charitable purposes and owned or held in trust by corporations or other entities (1) that are organ- 48 See supra text accompanying note 3 7. 49 Bums, supra note 34, at 674-76. 50 See infra text accompanying notes 52-56. 51 1985) (finding that a hospital is charitable if it meets the following five prongs: 1) advances a charitable purpose, 2) donates or renders gratuitously a substantial portions of its services, 3) benefits a substantial and indefinite class of persons who are legitimate subjects of charity, 4) relieves the government of some of its burden, and 5) operates entirely free from profit motive); Utah County v. Intermountain Health Care, Inc., 709 P.2d 265, 278 (Utah 1985) (denying state taxexemption to two nonprofit hospitals because they were not operated for "charitable" purposes in accord with the state's interpretation of charity, which was a "gift to the community''). Property used exclusively for religious, hospital, scientific, or charitable purposes owned and operated by community chests, funds, foundations, limited liability companies, or corporations organized and operated for religious, hospital, scientific, or charitable purposes is exempt from taxation, ... if: (1) The owner is not organized or operated for profit. However, in the case of hospitals, the organization shall not be deemed to be organized or operated for profit if, during the immediately preceding fiscal year, operating revenues, exclusive of gifts, endowments and grants-in-aid, did not exceed operating expenses by an amount equivalent to 10 percent of those operating expenses. As used herein, operating expenses include depreciation based on cost of replacement and amortization of, and interest on, indebtedness . . . . The exemption provided for herein shall be known as the "welfare exemption." 54 Although California has taken steps to include hospitals within its "welfare exemption," not every state has been so explicit. 5 5 California case law has confirmed that the benefit a hospital provides to its community is a factor to consider in justifying tax-exemption. 58 where the plaintiff hospital sought a declaratory judgment that its property qualified for exemption under state tax laws 59 after the City of Burlington sent the hospital a notice of assessment and a tax bill. The hospital argued that its goal "of establishing and maintaining a public hospital and nursing home exclusively for charitable and educational purposes" was consistent with the community benefit standard for exemption. 60 Acknowledging the changing landscape ofhealth care facilities, as well as the change in meaning of the word "charitable,',t; 1 the court decided it was the role of the legislature to grant tax-exemptions and that, accordingly, the hospital was indeed taxMexempt because it was "a not-for-profit institution with a recognized charitable purpose whose services [were) available regardless of ability to pay and whose excess revenues [were] devoted to the maintenance of its purpose ..
• • " 62 Although the Vermont court showed deference to the legislative mandate, if consumers continue to challenge the extent to which a hospital is benefiting the community in exchange for the tax breaks it is receiving, then the judiciary may prove to be a forum for successful challenges of the nonprofits' business practices. As the debate surrounding the validity of hospital tax breaks moves to state courts, plaintiffs' attorneys will likely draw on the disparity between the rates accepted for those participants in federal programs and the rates private insurance companies negotiate compared to the list prices a nonprofit hospital bills its uninsured patients. If great disparity exists, it could serve as the premise for arguments that the nonprofit hospital is not meeting its tax-exempt obligations. The more a hospital's representations are likely to mislead or deceive patients, the more difficult it will be to downplay the inadvertent deception as insignificant when compared to the community benefit derived from the hospital's services. In a time of increasing health care costs, the hearing was an effort to review fonner, as well as existing, standards and criteria, used to detennine whether a hospital is eligible for tax-exempt status. 65 The May 26 hearing was one of several hearings regarding the tax-exempt sector, but this one in particular focused on nonprofit hospitals qualifying for tax-exempt status. 66 The Chainnan of the Committee explained the hearing was not an attempt to "pick on" the hospitals but was necessary because the majority of revenue in the charitable sector was going to tax-exempt hospitals. 67 of these hospitals in order to maintain their tax-exempt status. Since this is where the money was, so to speak, the Committee considered it within its congressional responsibility to ask what it is that taxpayers are getting in return for the billions of dollars hospitals are receiving in tax subsidy. 69 Although no witnesses offered specific recommendations for changing the tax-exempt policies for nonprofit hospitals, witnesses did testifY that legislators should proceed with caution because major policy changes bad the potential "for profound negative and unintended consequences to the sector." 70 In May 2005, United States Senator Chuck Grassley issued a letter in his role as Chairman of the Committee on Finance to ten hospitals and hospital systems requesting responses to extensive questioning about their business practices as related to charitable activities, patient billing, and ventures with for-profit companies. 71 On September 12, 2006, the Committee released a compilation of the responses it had received from the ten nonprofit hospitals Grassley had written in 2005. 72 The next day, the Committee held a hearing during which Senator Grassley focused his opening statement on two issues regarding the nonprofit sector: "measurements and reporting of community benefit and also discounted charges or free care to low-income uninsured individuals.'m Senator Grassley commended one hospital system in particular for their development of best practices for measuring and reporting their activities within the community benefit context. 74 Testimony revealed some of the challenges nonprofit hospitals face despite well-developed policies committed to providing a community benefit. 75 27, 2007) . Sister Keehan, the President and ChiefExecutive Officer of Catholic Health Association of the United States, testified that some ofthe challenges facing nonprofit hospitals include, but are not limited to, the growing numbers oflow-income uninsured persons in need of medical attention, the difficulty in distinguishing patients who will not pay their health care bills from those who unable to pay, and the challenge of identifying those patients who are eligible for financial assistance. Id Sister Keehan also stressed that "community benefit is much more than providing charity care and discounted care to low-income persons. We also have a responsibility [Vol. 4:173 the present system there is little common ground from which to develop policies or answer basic questions regarding the activities of tax-exempt hospitals. 76 
B. State Legislatures Address the Charity Care Practices of Hospitals within Their Borders
Recognizing that state laws regarding tax-exemption are lacking in certain respects, some state legislatures have enacted laws that set more specific standards and requirements for exemption. For example, Illinois and Connecticut adopted new legislation specifically regulating nonprofit hospital billing and collection practices. 77 This legislation includes the following: "notice requirements about available free care on all bills from debt collectors; prohibitions on the filing of collection lawsuits by hospitals against patients eligible for free care; setting required levels of discounts for low-income uninsured patients; and capping interests rates hospitals charge on hospital debt. " 78 These consumer oriented initiatives go toward imposing at the state and local level a corresponding burden on the hospitals for the significant tax benefits they receive.
In the wake of class actions brought against nonprofit hospitals in California federal court, the California legislature passed Senate Bill 379 in August 2004. 79 Although Governor Arnold Schwarzeneggerultimatelyvetoed this legislation, Senate Bill379 would have required nonprofit hospitals to develop charity care and reduced payment policies including requirements for discounted or free care to patients whose income is at or below 4000/o of the federal poverty level.
[D]evelop applications for charity care, provide oral and written notices to patients of the availability of charity care and discount policies, and limit to the whole community. Historically, California had been a community benefit state. By comparison, this legislation seemed an attempt to move toward a charity care standard through the imposition of specific requirements on California's nonprofit hospitals. Governor Schwarzenegger, however, chose to ask for the hospitals' voluntary compliance with guidelines proposed by the California Healthcare Association rather than to require them by statute. 81 Senate Bill 379 was, at least in part, an acknowledgment that the nonprofit litigation discussed in this Note could potentially persuade unsympathetic juries to find in favor of the patients if nonprofit hospitals continued to appear unresponsive to the community's concern over their charitable health services. 82 
C. State Attorneys General Act on Their Role of Supervising Charitable Organizations
Several state attorneys general brought claims against, or initiated investigations of, nonprofit hospitals regarding their charity care practices. 83 Generally, a state attorney general supervises charitable organizations, as well as individuals that solicit charitable funds, administer charitable assets, or both. The attorney generals for Connecticut, Minnesota, Wisconsin, and lllinois have taken investigative action, brought suit, or proposed legislation in an effort to ensure that nonprofit hospitals within their respective states were meeting taxexempt obligations. 84 For example, Illinois Attorney General Lisa Madigan proposed legislation she believed would make certain that nonprofit hospitals were meeting their 80 /d. . The Guidelines propose, among other items, that hospitals adopt and communicate policies whereby patients with incomes at or below 300 percent of the federal poverty limit be eligible to apply for financial assistance under charity care policies, and that hospitals should limit expected payments from these patients to 'amounts that do not exceed the payment the hospital would have received :from Medicare, other government-sponsored health programs, or as otherwise deemed appropriate by the hospital."') (quoting California Healthcare Association's "Voluntary Principles and Guidelines for Assisting Low-Income Uninsured Patients"). 84 /d. See also Boulton, supra note 9 (discussing complaints filed by the Wisconsin Attorney General "accusing nonprofit hospitals of charging uninsured patients much higher prices than they charge managed care companies.").
[Vol. 4:173 obligations as a tax-exempt organization. 85 Attorney General Madigan explained, Hospitals, when they decide to be nonprofits, they strike a deal with the state. The deal is that you don't have to pay property taxes, you don't have to pay sales taxes, you don't pay income taxes, and you get tax-exempt bonds when you do construction. For that multibilliondollar benefit, they have to provide charity care for people. It's not a revolutionary idea out there. The hospitals know that is the deal they have struck. 86 Whether this truly is the essence of the "deal struck" is a subject for another discussion because the standards and requirements for tax-exempt status vary from state to state and are not always as simple as free or discounted medical care in exchange for tax-exempt status. Madigan's efforts were at least an attempt to ensure hospitals were doing their part even within the broader community benefit context. The lllinois Hospital Association, however, reports that hospitals in lllinois are currently providing more than one billion dollars annually in free medical care and some have even proposed that "a hospital's benefit to its community cannot simply be measured by the amount of free care (charity care) it provides. " 87 This disparity highlights the tension between proponents of the federally adopted community benefit standard and proponents, particularly those at the state level, of a charity care standard.
D. Advocacy Groups Acting on behalfpfUninsured Patients
Certain nonprofit organizations have been working as advocates on behalf of uninsured patients and have proved to be highly effective not only in persuading hospitals to reduce or forgive patient debt but also in keeping the issue of hospital pricing in the national spotlight. The coordinated efforts of these organizations have also pressured hospitals to examine their pricing. If a hospital assesses and consequently reduces the list prices for its services, then private health insurance companies unable to negotiate lower rates on their own can also benefit. For example, Consejo de Latinos Unidos, which is a national nonprofit organization based in Los Angeles, California, works to educate and represent uninsured Latinos and others dealing with allegedly inflated hospital 85 Matt Adrian, Illinois AG outlines proposal to increase hospital charity, QuAD-CITY TIMEs, Jan. 24, 2006 Forbes and his group have also worked closely with plaintiffs' attorneys involved in the for-profit and nonprofit hospital pricing litigation to secure settlements from defendant hospitals and generally keep this issue in the national spotlight. 89 Although some commend Mr. Forbes's efforts, others note that in addition to his victories on behalf of the uninsured, at least some private insurance executives are also benefiting. One such executive is Mr. J. Patrick Rooney who has operated various successful insurance companies in Indianapolis, Indiana, while at the same time maintaining a prominent political presence in the health care sector. Mr. Rooney's company, Medical Savings Insurance, a relatively small health insurance provider, at one time benefited from Mr. Forbes's efforts. When for-profit Tenet Healthcare Corporation, the nation's secondlargest hospital chain, finally yielded in 2003 to Mr. Forbes's pressure and agreed to implement discounts for the uninsured, Tenet applied the discounts to Medical Savings Insurance, which, unlike the much larger players in the industry, could not negotiate significant discounts on its own. 90 As a result of this pressure, Tenet forgave at least $2 million in bills that Rooney's company had refused to pay in protest over inflated prices and additionally agreed to accept reduced payments from Rooney's company on future claims. 91 In addition to his significant GOP political contributions, Mr. Rooney pledged seed money to Consejo de Latinos Unidos and hired a Washington public relations firm to draw attention to its cause. 92 A second national advocacy group known as the Hospital Victims Project, an effort of the Fairness Foundation, appears to have ties to Mr. Rooney as well. 93 Mr . Forbes submitted a statement that made the following allegation: "Although non-profit hospitals do wonderful life-saving work and give away millions in charity care and uncompensated care, the truth is after all the spin and all the public relations: the uninsured are still being charged three or four times more for the exact same care, executives are still being paid excessively, sometimes in the millions of dollars, the non-profits are still siphoning off billions in off-shore accounts." House Hearing on Tax-exempt Sector, supra note 63, at 136. 90 Lando, supra note 89. Despite protests to the contrary, some industry insiders view the relationship between advocacy groups and insurance companies as the means to an end that has directly benefited not only for the uninsured patients seeking relief from their hospital bills but also insurance executives wanting to challenge and reduce rates hospitals charge for their services. 97 "Rooney, who has led two insurance companies that specialize in selling both the health savings accounts and the catastrophic insurance policies, has lobbied hard for this 'consumerdriven solution' to health care." 98 The profitability of his company and the success ofhis initiatives depends, at least in part, on hospitals charging reasonable rates for the services they provide. Therefore, when Consejo successfully pressures a hospital to reduce its rates, other interested parties stand to receive corresponding benefits. Much of the attention surrounding nonprofit hospital billing of the uninsured is currently focused, at least in part, on the outcome of several class actions brought against nonprofit hospitals in state courts. Stories of low-income uninsured persons receiving medical bills they cannot afford to pay have permeated the press. The grim reality for these individuals is that enormous or inflated hospital bills can cause severe health and consumer credit problems. 99 The unprecedented, albeit relative, success obtained by the plaintiffs in the Sutter Health hospital pricing class action in a California state court seemed to indicate that the plaintiffs would finally have their day in court. The plaintiffs originally alleged eight claims 100 in federal court, but the U.S. District Court for the Northern District of California dismissed the patients' federal claims in Da" v. Sutter Health 101 and also dismissed the state law claims for lack of jurisdiction without prejudice to refile in state court. The plaintiffs refiled a consolidated102 complaint in the Superior Court of California in July 2005 and subsequently survived defendant Sutter Health's initial motions to dismiss. 103 Ruling against the hospital and in favor of uninsured patients, the Superior Court of California rejected the hospital's argument that uninsured patients only had recourse through the state or federal legislature and recognized that uninsured patients could seek relief directly in state court. 104 This ruling showed particular promise not only for the plaintiffs, but also for similarly situated plaintiffs in other states that this case would go to trial and set new precedent for the handling of these claims brought under state consumer protection statutes. Although federal courts have overwhelmingly rejected challenges of nonprofit hospitals' business practices premised on theories arising from the government's contractual relationship with tax-exempt hospitals, plaintiffs could find success under the broad language of state consumer protection laws.
Defendant hospitals in similar cases have agreed to settlements early in the litigation; however, Sutter Health took a different approach and filed a class action claim in August 2005 against former patients who failed to pay their 99 Batchis, supra note 51, at 497. 100 For a summary of the eight federal claims, see Crowley I, supra note 8. [I]n the usual case in which all federal-law claims are eliminated before trial, the balance of the factors to be considered under the pendent jurisdiction doctrinejudicial economy, convenience, fairness, and comity-will point toward declining to exercise jurisdiction over the remaining state-law claims. ' j (citation omitted); see also Crowley I, supra note 8, at 6 (listing reasons for the dismissal of these federal claims).
102 Plaintiffs' attorneys consolidated the complaint with other similarly situated patients and changed the name of the case from Darr v. Sutter Health to "Sutter Health Uninsured Pricing Cases." See Complaint, supra note l.
103 Statement from Scruggs, supra note 18. 104 Id.
medical bills but did not qualify for the hospital chain's existing charity care program. 105 This unusual move came in the form of a counterclaim and seemed to add further support that the defendant hospital was prepared to defend its billing practices. 106 In August 2006, however, the parties in the Sutter Health litigation reached a settlement. Although these plaintiff patients did not get their day in court, this Note will explore the basis of their state law claims because it was the state consumer protection laws on which they were premised that seemed to have the greatest potential for carrying the case to trial. There is neither a federal nor state statute nor any common law principle that requires a nonprofit hospital to charge uninsured patients the same rates it charges to other patients. 107 Despite provisions in the California constitution and code specifically exempting nonprofit hospitals, California case law regarding a hospital's tax-exempt status has generally supported the interpretation that '"lessening the burdens of government' is a factor that the California courts must consider when determining whether hospital property is entitled to exemption from real estate taxes." 108 Although plaintiffs in California were not directly challenging the hospital's tax-exempt status, they did allege that the hospital had misrepresented itself and engaged in unlawful, unfair, and deceptive practices under the guise of a community-based nonprofit organization receiving significant tax benefits. Thus, the two causes of action which would likely have become the central issues of this litigation implicated California's Consumers Legal Remedies Act ("CLRA"), as well as alleged violations of California's Unfair Competition Law ("UCL"). Similar consumer protection statutes in other states could lead other plaintiffs to posit similar arguments. Therefore, despite the settlement, a review of these claims remains relevant to this area of litigation since it is on consumer protection statutes that the plaintiffs have premised their challenge of nonprofit hospital business practices.
A. California's Consumers Legal Remedies Act
In 1970, the California legislature enacted the CLRA, which effectively permitted consumer class action suits for unfair methods of competition and unfair or deceptive acts undertaken by an organization that results in the sale of a good or service to a consumer. 109 111 Specifically, the CLRA indicates three areas that afford the consumer protection: "a definite method of recovery for unfair competition, a statutory provision permitting collection of damages, and the consumer class action." 112 Nevertheless, theintentoftheCLRA was to balance the interests of the consumer and the merchant while not solely empowering the consumer to punish the merchant. 113 Section 1770 of the CLRA details the twenty-four unfair methods of competition and unfair or deceptive acts or practices that are considered unlawful for a merchandiser to undertake. In the Sutter Health class action, the uninsured patients claimed that the defendant violated four sections of the CLRA by engaging in "deceptive practices, unlawful methods of competition, and/or unfair acts to the detriment of Plaintiffs and the Class. " 114 These causes of action alleged that Sutter Health incorrectly represented and advertised the goods and services it provided to the uninsured, that it advertised the goods with the intent not to sell them as advertised, that the subject of a transaction had been supplied in accordance with a previous representation when it had not, and that its full charges were unconscionable. 115 INDIANA HEALTH LAW REviEw [Vol. 4:173 In Vasquez v. Superior Court San Joaquin County, 116 the California Supreme Court acknowledged the importance of the class action as a method for consumer protection. m The Vasquez court held that consumers seeking a rescission of installment contracts could maintain a class action for fraudulent misrepresentation against a seller of freezers and frozen food and its finance company assignees. 118 The court noted two requirements for the maintenance of a class action: (1) the ascertainable existence of a class and (2) a well-defined community of interest in the issues to be litigated. 119 With the decision in Vasquez, the class action became the recognized vehicle in California for remedying unlawful or unfair conduct that results from the sale of services to a consumer in an effort to protect consumers from unscrupulous sellers.
Coincidentally, the California legislature adopted the CLRA while Vasquez was still pending in the California Supreme Court. The court acknowledged that the provisions of the CLRA were not exclusive, but rather the remedies it provides were in addition to remedies and procedures in other laws. 12° For example, if a plaintiff brought a claim under the CLRA alleging bad faith, then the CLRA provides that a court may award reasonable attorney's fees to the prevailing defendant. 121 The CLRA also states that its protections may not be waived by the consumer. 122 Similarly situated uninsured patients could rely on similar, liberally interpreted statutes if they exist in their respective states in their own challenges of hospital pricing.
B. California's Unfair Competition Law
The UCL prohibits "any unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising. " 123 The California plaintiffs in the hospital pricing cases alleged that Sutter Health ''unfairly and unlawfully charge[ d] uninsured patients unfair, unreasonable, and/or discriminatory rates that are significantly higher than those charged to its insured patients." 124 Fortunately for the plaintiffs in the California Sutter Health case, "the extraordinary breadth of the UCL is matched by the liberality of its enforcement provisions." 125 Notably, California voters in 2004 adopted new legislation requiring that UCL plaintiffs must meet certain standing requirements and that actions involving aggregated claims must proceed under California's class-action standards. 126 No longer could a business be the target of claims on behalf of consumers who were likely to be deceived by the business practice or act; rather, plaintiffs now must prove actual injury. Private litigants may not sue for damages; however, they may pursue injunctive relief in addition to restitution and disgorgement of money wrongfully obtained by the defendants' use of unfair business practices. 127 Different liability standards and defenses exist for the three types of conduct under the UCL. 128 Although an unlawful business act can be any act that violates the law of any section of the California Civil Code, an unfair business practice includes those acts that may technically be lawful in the sense that they do not violate any other statute. 129 An action for unfair business practices exists when a business practice "offends an established public policy or when the practice is immoral, unethical, oppressive, unscrupulous, or substantially injurious to consumers. " 13° California courts have generally held that a UCL claim premised on fraudulent conduct does not require proof of intent, scienter, actual [Vol. 4:173 reliance or damages. 131 Instead, the Supreme Court of California has held that "it is necessary only to show that members of the public are likely to be deceived" in order to bring a claim for injunctive relief under the UCL. 132 However, the new legislation in California, adopted while the Sutter Health case was still pending, effectively eliminated the likely to deceive standard thereby affording businesses greater protection than they had previously received under the UCL. 133 Although bolstered by the heightened standing requirements, a California hospital's strongest defense may be that it was somehow justified in its business practices or that the laws on which the conduct was alleged to be unlawful are no longer applicable or that the alleged fraudulent practice will not likely mislead. 134 The UCL provides for restitution, injunctive relief, and civil penalties, but no damages are recoverable. 135 However, the CLRA explicitly provides for actual damages, restitution of property, punitive damages, and any other relief which the court deems proper. 136 Under the formerly broad application of the UCL, a defendant hospital risked liability by merely representing itself to the community as being a charitable organization providing, what the average consumer misinterpreted to be, free or discounted health care for those who qualify. Ultimately, statements made to the public regarding the charitable purposes on which a hospital is founded are made to promote sales and services from those consumers who rely on such representations. If plaintiffs can show that the hospital subsequently billed at rates far in excess of its costs, engaged in discriminatory billing or aggressive debt collection, or failed to negotiate available discounts for those who 131 See Comm qualify then these actions could be considered by a sympathetic jury to be injuries inconsistent with the supposed charitable nature the hospital espouses and for which it receives tax-exemption. 137 In support of such allegations, plaintiffs could highlight the contradiction between the hospital's billing practices and its stated mission. For example, plaintiffs may point to a hospital's messages appearing in advertising material as inconsistent with the practices the hospital implements. 138 Plaintiffs might argue that a public representation appearing either on the hospital's Web site or other advertising material contradicts the business practices an uninsured patient might encounter if he was billed for services at inflated or non-discounted rates. Unfortunately for the hospital, the likelihood of deception is high perhaps as a result, at least in part, of a confusing set of standards for taxexemption. In its defense, a nonprofit hospital may assert that its practices and polices are consistent with its statutory requirements such that it is generally providing a community benefit. But plaintiffs might provide testimony from community members, former patients, current hospital employees, or the hospital executives that demonstrates a history of business practices that had the actual, if not intended, effect of deceiving patients. Essentially, plaintiffs would be arguing they were victims of a "bait and switch operation," where health care consumers entered a deal for the provision of medical services based on misleading information so that, as the plaintiffs alleged in the Sutter Health case, the hospital could make "enormous profits on the banks of the members of the community." 139 Such allegations are unsympathetic to the great work that hospitals do for their patients and for the community despite the strains of a problematic health care system. Plaintiffs may have a difficult task in asserting that a hospital, that skillfully provided them with medical care, created a pricing structure to capitalize on the vulnerability of uninsured patients. Nevertheless, critics argue, and sympathetic juries could agree, that nonprofit hospitals should be doing more to disclose their discount policies and adopting practices that are consistent with the charitable representations that they make to the public and justify their tax benefits.
California's UCL grants courts considerable discretion to prohibit new
